
BEFORE THE APPEALS BOARD 
FOR THE

KANSAS DIVISION OF WORKERS COMPENSATION

DWAYNE E. PEOPLES )
Claimant )

VS. )
) Docket No. 231,168

HAMILTON COUNTY SHERIFF DEPARTMENT )
Respondent )

AND )
)

EMC INSURANCE CO. )
Insurance Carrier )

ORDER

The respondent and its insurance carrier appealed the preliminary hearing Order
dated April 16, 1998, entered by Special Administrative Law Judge William F. Morrissey.

ISSUES

The Special Administrative Law Judge granted claimant's request for medical
benefits finding that claimant sustained personal injury by accident arising out of and in the
course of employment with respondent.  The respondent and its insurance carrier
appealed and contend that claimant failed to prove the accidental injury arose out of and
in the course of employment.  They contend the injury occurred as the result of a personal
risk.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

For preliminary hearing purposes, the Appeals Board finds:

The preliminary hearing Order should be affirmed.

The Special Administrative Law Judge found that claimant, a dog handler for the
Hamilton County Sheriff Department on the date of injury, was bitten while trying to
separate the department's German shepherd from his own and that the resulting injury
arose out of and in the course of claimant's employment.  The Judge believed claimant's
description of the incident.
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The Sheriff Department required claimant to kennel the department's German
shepherd.  Claimant testified that the dog twice escaped from the kennel on December 15,
1997.  After the second escape, claimant took the dog into his house so he could repair
the fence.  Claimant testified that his own German shepherd was accidentally let into the
house and that he was bitten by the department's dog as he tried to keep the dogs apart.

The Special Administrative Law Judge found claimant's testimony persuasive and
granted the request for medical expense.  The Judge had the enviable opportunity to
personally observe claimant's demeanor.  In this instance, the Appeals Board gives some
deference to the Judge's assessment of claimant's credibility.  Therefore, the Appeals
Board also finds that claimant was bitten when he tried to separate the dogs and that the
injury arose out of and in the course of employment.  The injury occurred as the result of
an employment risk directly related to kenneling the department's dog.

WHEREFORE, it is the finding, decision, and order of the Appeals Board that the
preliminary hearing Order dated April 16, 1998, entered by Special Administrative Law
Judge William F. Morrissey should be, and hereby is, affirmed.

IT IS SO ORDERED.

Dated this          day of June 1998.

BOARD MEMBER

c: Robert A. Anderson, Ellinwood, KS
James M. McVay, Great Bend, KS
William F. Morrissey, Special Administrative Law Judge
Philip S. Harness, Director


